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i. introDuction
A United States military veteran’s ability to receive benefits, such as 
preference in federal employment is, in part, based upon the reason for 
discharge. Lesbian, gay, or bisexual (LGB)1 members of the military may 
be dishonorably discharged under the “policy concerning homosexu-
ality in the armed forces,” commonly referred to as “Don’t Ask, Don’t 
Tell” (DADT).2 Under this policy, the reason for discharge on a service 
member’s papers may be listed as “homosexual conduct,” “homosex-
ual act,” or “homosexual admission.”3 One major discriminatory effect 
of this policy is that, given the narrative reason that appears on the dis-
* J.D., University of La Verne College of Law (2009).  Amanda Alquist, The Honeymoon is Over, 
Maybe for Good:  The Same-Sex Marriage Issue Before the California Supreme Court, 11 Chap. L. Rev. 
23 (2008); Amanda Alquist, The Migration of Same-Sex Marriage from Canada to the United States: An 
Incremental Approach, 30 Univ. of La Verne L. Rev. 200 (2008).  This article is dedicated to all LGBT 
servicemembers and veterans who proudly serve our country.    
1 This article will refer only to LGB servicemembers. Transgender persons are not prohibited 
from serving in the military unless they also identify as gay, lesbian, or bisexual. Transgender 
Issues, Servicemembers Legal Def. Network, http://www.sldn.org/pages/transgender-issues. 
2 10 U.S.C. § 654 (2000). 
3 Id. § 654(b). 
  87
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This	 article	 will	 argue	 that	 even	 if	 the	 Military	 Readiness	
Enhancement	Act	of	20094	 is	passed	and	DADT	is	repealed,	veterans	
will	still	be	caught	in	a	catch-22	because	the	reason	for	veterans’	dis-










II. A ThumbnAIl SkeTch of The hISTory of homoSexuAlS 
ServIng In The mIlITAry
The	 current	 problem	 faced	 by	 LBG	 veterans	 in	 the	 employment	
context	and	the	actual	policy	of	DADT	itself	is	preceded	by	a	long	his-
tory	of	discrimination	against	homosexuals	openly	serving	in	the	mili-
tary.	From	the	 inception	of	 the	United	States	military,	 sodomy	could	
be	 cited	 as	 a	 reason	 for	 discharge.8	 For	 example,	 discharge	 could	 be	
based	upon	a	male	service	member’s	feminine	characteristics	in	1921.9	
During	 World	 War	 II,	 members	 of	 the	 armed	 forces	 were	 separated	
based	upon	“undesirable	habits	or	traits	of	character.”10	Homosexuals	
who	were	discharged	were	deemed	fit	for	future	military	service	and	








7	 See infra Section	VII.	
8	 See Alexander,	infra note	20,	at	405	(explaining	that	members	of	the	military	could	be	discharged	
for	violating	the	civilian	criminal	act	of	sodomy).
9	 Luker,	infra	note	20,	at	281.	
10	 Id.	(citing	139	Cong. Rec. 1371 (1993)).
11	 Id.
12	 Id.	at	282	(citing	139	Cong. Rec. 1371 (1993)). 
13	 Virelli,	infra	note	21,	at	1090. 
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III. The PolIcy and dIscharge





In	 the	 U.S.	 Code,	 10	 U.S.C.	 §	 654	 (b)	 the	 discharge	 policy	 is	 as	
follows:
A	member	of	the	armed	forces	shall	be	separated	from	
the	 armed	 forces	 under	 regulations	 prescribed	 by	 the	
Secretary	 of	 Defense	 if	 one	 or	 more	 of	 the	 following	
findings	is	made	and	approved	in	accordance	with	pro-
cedures	set	forth	in	such	regulations:
(1)	 That	 the	 member	 has	 engaged	 in,	 attempted	
to	 engage	 in,	 or	 solicited	 another	 to	 engage	 in	 a	
homosexual	 act	 or	 acts	 unless	 there	 are	 further	
findings,	made	and	approved	 in	accordance	with	
procedures	 set	 forth	 in	 such	 regulations,	 that	 the	
member	has	demonstrated	that	—	
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(2)	That	the	member	has	stated	that	he	or	she	is	a	

















in	 their	post-service	career	 from	military	experience,	and	 in	order	 to	
be	protected	from	discrimination	on	the	basis	of	veteran	status,	veter-
ans	must	expose	 themselves	 to	discrimination	on	 the	basis	of	 sexual	
orientation.	Even	if	DADT	is	repealed,	the	thousands	of	veterans	who	
have	been	discharged	under	this	policy	over	the	last	sixteen	years	will	
still	 face	potential	discrimination	as	 long	as	 the	 reason	 for	discharge	




18	 Administrative Separation: DoD Regulations Implementing the Homosexual Conduct Policy (1994),	
U.S. Dep’t of Defense, available at http://www.sldn.org/page//website/the%20law/the%20
law%20\%20administrative%20separation.pdf.	
19	 Id. 
20	 See, e.g., William	A.	Woodruff,	Homosexuality and Military Service: Legislation, Implementation, and 
Litigation,	64	UMKC	L.	Rev.	121,	132-33	(1995);	Debra	A.	Luker, The Homosexual Law and Policy in 
the Military: ‘Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass’…Don’t be Absurd!,	3	Scholar	267	
(2001);	Alastair	Gamble,	How Do You Say Gay in Arabic? Being Essential Under “Don’t Ask, Don’t 
Tell,”	21	Hofstra Lab. & Emp. L.J.	437	(2004);	Sharon	E.	Debbage	Alexander,	A	Ban	by	Any	Other	
Name:	Ten	Years	of	“Don’t	Ask,	Don’t	Tell,”	21	Hofstra	Lab.	&	Emp.	L.J.	403	(2004);	Chad	Carter	
&	Antony	Barone	Kolenc,	“Don’t	Ask,	Don’t	Tell;”	Has	the	Policy	Met	its	Goals?,	31	U. Dayton 
L. Rev.	 1	 (2005);	Louis J. Virelli III, Don’t Ask, Don’t Tell, Don’t Work: The Discriminatory Effect of 
Veterans’ Preferences of Homosexuals, 38 J. Marshall l. rev. 1083 (2005); Emily B. Hecht, Debating the 
Ban: The Past, Present and Future of “Don’t Ask, Don’t Tell,” 246 N.J. law 51 (2007); Pamela	Ludquist,	
Essential to the National Security: An Executive Ban on “Don’t Ask, Don’t Tell,”	16	Am. U.J. Gender 
Soc. Pol’y & L.	115	(2007);	Robert I. Correales, Don’t Ask, Don’t Tell: A Dying Policy on the Precipice, 
44 Cal. w. l. rev. 413 (2008). 
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IV. “Don’t Ask, Don’t tell”
While	the	repeal	of	DADT	has	recently	gained	mainstream	media	
attention,	 the	statute	 itself	has	existed	for	nearly	two	decades,	and	it	














“Don’t	 Pursue,	 Don’t	 Harass,”	 are	 also	 a	 part	 of	 the	 policy.	 “Don’t	
Pursue”	 has	 existed	 since	 the	 statute’s	 enactment	 to	 limit	 abusive	
investigative	practices	directed	toward	service	members.24	In	1998,	the	




offering	 reduced	 sentences	 to	 service	 members	 during	 criminal	 pro-
ceedings	in	exchange	for	information	regarding	the	homosexual	con-








and	Lesbians	in	the	Military,	29	Weekly Comp. Pres. Doc.	1369	(July	19,	1993)). 
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The	 first	 part	 of	 the	 DADT	 statute	 details	 congressional	 findings	


















28	 Luker,	 supra	 note	 20,	 at	 271-74;	 see also	 What Is “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t 
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The	basic	rationale	behind	this	statute	is	the	purported	tenet	that	
“homosexuality	 is	 incompatible	 with	 military	 service.”39	 DADT	 is	
often	 justified	 by	 its	 impact	 on	 unit	 morale,	 good	 order,	 and	 disci-
pline.40	 Justification	 is	 premised	 on	 the	 belief	 that	 “allowing	 openly	
gay	members	to	serve	will	harm	the	armed	forces	in	light	of	the	forced	
intimacy	 and	 lack	 of	 privacy	 that	 permeate	 military	 life.”41	 Another	
rationale	 that	 is	not	often	 articulated	by	 the	military	 is	 that	banning	
homosexuals	from	the	military	is	supported	by	the	“‘general	societal	
commitment	 that	 homosexuality	 is	 a	 morally	 objectionable	 lifestyle’	
that	 should	 not	 be	 ‘encouraged’	 by	 the	 military.”42	 A	 July	 1993	 poll	
showed	 that	 only	 forty	 percent	 of	 those	 surveyed	 favored	 allowing	

















31	U. Dayton L. Rev.	1,	4	(2005).	
41	 Id.	at	4–5.	
42	 Id.	at	5	(citing	Gary	L.	Young,	Jr.,	Symposium: “Don’t Ask Don’t Tell: Gays in the Military, the Price 
of Public Endorsement:” A Reply to Mr. Marcosson,	64	UMKC. L. Rev.	99,	107	(1995)).	
43	 See id.	26.	(citing	David	F.	Burrelli	&	Charles	Dale,	Homosexuals and U.S. Military Policy: Current 
Issues,	6–7	(Cong. Research Serv. Rpt. for Cong. 2005). 
44	 U.S. Voters Say Gays In Military Should Come Out, Quinnipiac University National Poll 
Finds,	 Quinnipiac Univ. Polling Inst.,	 available at http://www.quinnipiac.edu/x1295.
xml?ReleaseID=1422	(last	visited	Sept.	24,	2010).	
45	 Luker,	supra	note	20,	at	287.	
46	 Gary	 J.	 Gates,	 Lesbian, gay, and bisexual men and women in the US military: Updated es-
timates.	 Williams Inst.,	 available at http://www.law.ucla.edu/	 williamsinstitute/pdf/
GLBmilitaryUpdate.pdf.	(last	visited	Aug.	25,	2010)	(“This	research	brief	uses	new	data	from	the	
American	 Community	 Survey	 and	 the	 General	 Social	 Survey	 to	 provide	 updated	 estimates	 of	
how	many	lesbians,	gay	men,	and	bisexuals	(LGB)	are	serving	in	the	US	military.”).	
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B. Cases
Two	 cases	 challenging	 DADT	 have	 reached	 the	 circuit	 courts	 of	
appeals.	 In	 Cook v. Gates,	 DADT	 withstood	 constitutional	 scrutiny	
while	 in	 Witt v. Department of Air Force,	 the	 plaintiff	 achieved	 a	 vic-
tory	 on	 remand.	 While	 neither	 of	 these	 cases	 directly	 addressed	 the	







In	 Cook, twelve	 former	 members	 of	 the	 United	 States	 armed	 ser-
vices	brought	a	claim	against	the	government	alleging	that	DADT	vio-
lated	 their	 rights	 to	 the	 Due	 Process,	 Equal	 Protection,	 and	 the	 Free	
Speech	 Clauses	 of	 the	 Constitution.47	 The	 government’s	 main	 claim	
was	 that	 “the	 plaintiffs’	 due	 process	 and	 equal	 protection	 claims	
failed	because	 the	Act	was	subject	only	 to	 rational	basis	 review,	and	
Congress’	‘unit	cohesion’	justification	sufficed	to	sustain	the	law	under	
this	 standard	 as	 a	 matter	 of	 law.”48	 The	 United	 States	 District	 Court	
for	the	District	of	Massachusetts	granted	the	government’s	motion	to	
dismiss,	and	the	service	members	appealed.49	The	First	Circuit	affirmed	




engage	 in	 a	 homosexual	 act.”51	 The	 court	 also	 emphasized	 the	 great	










48	 Id. at 47.	





73749_AU_LPB.indd   94 12/20/10   8:35 AM
	 Legislation & Policy Brief	 95
Although	 the	 Cook	 court	 deferred	 to	 Congress	 and	 the	 military’s	




order,	 unit	 morale	 and	 cohesion	 are	 unrelated	 to	 a	 DADT	 discharge	
that	outs	a	LBG	veteran	and	remains	on	his	or	her	discharge	papers	
seen	by	employers.
Witt v. Air Force
In	the	Ninth	Circuit	case	of	Witt v. Department of Air Force,	an	Air	














issue	of	 whether	 DADT,	as	applied	 to	 the	 facts	of	 this	 case,	 actually	
furthered	 this	 interest	 and	 whether	 less	 intrusive	 means	 were	 avail-
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the	 military	 to	 allow	 a	 homosexual	 service	 member	 to	 serve	 openly	
in	 the	armed	forces.62	The	Witt ruling	came	shortly	after	a	California	
District	 Court	 judge	 applied	 the	 intermediate	 scrutiny	 standard	 set	
forth	by	the	Ninth	Circuit, ruling	DADT	unconstitutional	for	violating	
the	First	and	Fifth	Amendments	as	well	as	the	substantive	due	process	
rights	of	homosexual	 service	members.63	While	 the	court	 in	Witt did	
not	specifically	address	the	issue	of	employment	discrimination	faced	
by	those	discharged	under	DADT,	the	ruling	was	seen	as	a	victory	by	
supporters	 of	 a	 DADT	 repeal	 because	 the	 ruling	 showed	 the	 court’s	
recognition	that	a	service	member’s	sexual	orientation	is	not	necessar-
ily	relevant	to	his	or	her	ability	to	serve.




upon	 discharge	 from	 any	 military	 service,	 all	 veterans	 receive	 a	 DD	
Form	214	that	lists	(1)	the	discharge	characterization;	(2)	the	narrative	
61	 Gene	 Johnson,	 ‘Don’t Ask, Don’t Tell’ Court Ruling Create Dilemma For Military, Huffington 
Post, (Mar.	 6,	 2010),	 http://www.huffingtonpost.com	 /2010/03/06/dont-ask-dont-tell-court-
_n_488803.html.
62	 Hal	Bernton,	Judge orders Air Force to reinstate officer forced out by ‘Don’t Ask, Don’t Tell,’ Seattle 
Times, Sept.	24,	2010,	available at http://seattletimes.nwsource.com/html/localnews/2012990206_
witt25m.html. 
63	 Log Cabin Republicans v. United States of America,	No.	04-08425-VAP,	2010	U.S.	Dist.	LEXIS	93612,	
at	*1	(C.D.	Cal.	Sep.	9,	2010).	




of	 discharge	 procedures	 within	 each	 branch	 of	 the	 military,	 see	 U.S. Coast Guard, Personnel 
Manual, Chapter 12,	available at http://www.uscg.mil/directives/cim/1000-1999/CIM_	1000_6A.
pdf;	 Bureau of Naval Personnel,	 Naval Military Personnel Manual §1900,	 available at http://
www.npc.navy.mil/ReferenceLibrary/	 MILPERSMAN/1000MilitaryPersonnel/1900Separation;	
U.S. Dep’t of the Army, Army Regulation 635-200: Active Duty Enlisted Administrative Separations,	
available at http://www.apd.army.mil/pdffiles/r635_200.pdf;	U.S. Dep’t of the Air force, Air 
force Instruction 36-3208: Administrative Separation of Airmen,	available at http://www.e-publishing.
af.mil/	 shared/media/epubs/AFI36-3208.pdf;	 U.S.	 Marine	 Corps, Separation	 and	 Retirement	
Manual,	 available at http://www.marines.mil/news/	 publications/Documents/MCO%20
P1900.16F%20W%20CH%201-2.pdf.	
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sexual	 act,”	 or	 “homosexual	 admission.”67	 Under	 DADT	 discharges,	
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All	military	service	members	are	governed	also	by	the Uniform Code 














VI. EmploymEnt AftEr DIschArgE







prohibiting	 discrimination	 based	 upon	 sexual	 orientation	 but	 while	
discussed	 below,	 this	 law	 would	 not	 provide	 a	 remedy	 for	 an	 other	
than	honorable	discharge,	which	is	possible	under	DADT.
A. protEctIons & prEfErEncEs for sErVIcE mEmbErs
First,	Title	38	of	the	United	States	Code	governs	veterans’	employ-
ment	preference	for	federal	jobs,	a	point-based	system	directly	impacted	
by	 a	 DADT	 discharge	 because	 to	 receive	 preference,	 a	 veteran	 must	
75	 10	U.S.C.	§	802	(2000).	
76	 	Military to Review Sodomy Ban: As Part of Examination of Repeal of “Don’t Ask, Don’t Tell,” Plans 





79	 See	Keisha-Ann	G.	Gray, Questioning Job Applicants, Human Resource Exec. Online (Oct.	9,	
2010),	http://www.hreonline.com/HRE/	story.jsp?storyId=94802510.	
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ans	access	 to	 federal	 job	opportunities	by	 requiring	 that	 (1)	agencies	
allow	 eligible	 veterans	 to	 compete	 for	 vacancies	 advertised	 under	
the	agency’s	merit	promotion	procedures	when	the	agency	is	seeking	
applications	 from	 individuals	 outside	 its	 own	 workforce;	 and	 (2)	 all	
merit	promotion	announcements	open	to	applicants	outside	an	agen-
cy’s	 workforce	 include	 a	 statement	 that	 these	 eligible	 veterans	 may	
apply.82	While	challenged	even	prior	to	the	1998	Act,	the	United	States	
Supreme	Court	noted	federal	and	state	preference	statutes	have	been	




















80	 38	U.S.C.	§ 4304 (2006). 
81	 38 U.S.C. §§ 4301-35 (2006). 
82	 Vets Info Guide,	U.S. Off. of Personnel Mgmt.	(Oct.	12,	2010	3:41	PM),	http://opm.gov/staff-
ingPortal/Vetguide.asp.
83	 Pers.	Adm’r	of	Mass.	v.	Feeney,	442	U.S.	256,	265	(1979).
84	 Veteran’s Preference,	Veteran, http://www.fedshirevets.gov/job/vetpref/index.aspx	(last	vis-
ited	Sept.	30,	2010).	
85	 Feeney,	442	U.S. at	262.	
86	 Cal. Gov’t Code § 18973.1(a)(1)	(West	2009).	
87	 Id. at	§ 18973.1(b)(1).	
88	 U.S. Off. of Personnel Mgmt, supra	note	82.	
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‘undeleted	certified	copy.’”89	The	website	further	explains	that	two	ver-
sions	of	the	DD	Form	214	exist:	both	a	short,	edited	version	and	a	long,	
unedited	version.90	Considering	 that	 the	edited	copy	omits	 the	 char-
acterization	of	service	and	reason	for	discharge,	employers	generally	
seek	the	unedited	long	copy.91	Whether	for	a	state	or	federal	position,	









employment	 positions	 to	 perform	 military	 service.92	 In	 2009,	 more	
than	two	thousand	veterans	filed	claims	with	the	federal	government	




dependent	 upon	 the	 reason	 for	 discharge.	 In	 showing	 an	 employer	






B. Sexual OrientatiOn DiScriminatiOn law
There	is	currently	no	national	consensus	on	the	best	way	to	guard	
against	 sexual	orientation	discrimination	 in	 the	workplace,	and	only	
some	 states	 forbid	 discrimination	 based	 on	 sexual	 orientation	 and	





92	 VETS USERRA Fact Sheet 3,	U.S. Dep’t of Labor (Oct.	17,	2010,	1:22	PM),	http://www.dol.
gov/vets/programs/userra/userra_fs.htm.	




96	 Issues, Lambda Legal	 (Oct.	 17,	 2010,	 1:35	 PM),	 http://www.lambdalegal	 .org/issues/
employment-workplace/.	
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VII. RepealIng “Don’t ask, Don’t tell”




of	 Defense	 from	 ‘discriminating	 on	 the	 basis	 of	 sexual	 orientation	
against	any	member	of	the	armed	forces	or	against	any	person	seeking	
to	 become	 a	 member	 of	 the	 armed	 forces.’”101	 In	 2005,	 Congressman	










97	 Employment Non-Discrimination Act,	Human Rights Campaign	(Oct.	17,	2010,	1:50	PM),	http://
www.hrc.org/laws_and_elections/enda.asp.	
98	 Id.	




103	Id.	 at	 131-32	 (citing	 H.R.	 Rep.	 No.	 110-1246	 (2007));	 Tell Congress: Pass the Military Readiness 
Enhancement Act, Servicemembers Legal Def. Network	(Aug.	9,	2010,	1:08	PM),	http://www.
sldn.org/page/s/	dadpetition.	
104	Military	Readiness	Enhancement	Act	of	2009,	supra note	4,	at	1.	
105	In Congress: The Path to Repeal, Servicemembers Legal Def. Network	(Oct.	9,	2010,	1:09	PM),	
http://www.sldn.org/pages/in-congress.	
106	Anne	Flaherty,	Senate Republicans block bill that would have allowed gays to serve openly in military,	
AP	(Sept.	30,	2010	8:30	PM),	http://hosted.ap.org/dynamic/stories/U/US_GAYS_MILITARY?SI
TE=PAREA&SECTION=HOME&TEMPLATE=DEFAULT.	
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upon	 sexual	 orientation.	 It	 seems	 likely	 that	 DADT	 will	 be	 repealed	





















These	 justifications,	however,	 cannot	carry	over	 into	 the	employ-
ment	context	because	LGB	veterans	seeking	employment	are	discrimi-




108	Statement by the President on Votes to Repeal “Don’t Ask, Don’t Tell,”	 White 
House	 (Sept.	 30,	 2010,	 7:20	 PM),	 http://www.whitehouse.gov/the-press-office/
statement-president-votes-repeal-don-t-ask-don-t-tell.	
109	Servicemembers Legal Def. Network,	supra	note	64	(“polling	shows	that	seventy-five	percent	
of	Americans	support	allowing	gays	to	serve	openly	in	our	nation’s	military”).	
110	Id.		
111	About “Don’t Ask, Don’t Tell,” Servicemembers Legal Def. Network,	http://www.sldn.org/
pages/about-dadt	(last	visited	Oct.	12,	2010).
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Until	 DADT	 is	 repealed	 and	 all	 service	 members	 formerly	 dis-
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